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Basic Concepts and Definitions

 

What is litigation?
Litigation is the process of carrying on a 
lawsuit. To litigate is to take or defend against 
a claim or a complaint in a court of law. 

Distinct from advising or counseling where the 
attorney’s role is to explain to the client various 
strengths and weakness of different legal courses 
of action.
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Overview of the Civil Justice 
System

Civil lawsuits aim to compensate injured parties through 
monetary awards or by requiring parties to undertake 
corrective actions that are not monetary in nature. Unlike the 
criminal justice system, parties are not debating a 
person’s moral guilt or violation of federal or state penal 
codes.

Civil litigation differs from criminal trials as it is guided by 
civil procedure, a set of formal pretrial and trial rules that 
courts follow to resolve private disputes between parties. 

Types of Civil Cases

Contract

Tort

Probate

Small Claims

Real Property

Family

Juvenile
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Overview of the Civil Justice System
The Parties to Civil Actions

In civil cases, the plaintiff initiates the lawsuit, while defendants 
defend against the claims. Usually one private individual against 
another or a private individual against the government. 

Burden of Proof

In civil cases, Plaintiffs typically need to demonstrate a defendant's 
liability by a preponderance of the evidence, meaning it’s more 
likely than not that the plaintiff’s claims are true, often represented 
as at least 51% certainty of the defendant’s liability. A much lower 
standard than beyond reasonable doubt.
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Overview of the Civil Justice System
Legal Remedies and Damages

In civil cases, after proving a defendant’s liability, courts grant 
remedies like monetary damages (compensatory, punitive, or 
nominal) to compensate or punish. 

Compensatory damages cover economic losses and non-
economic loss, such as pain and suffering, while punitive 
damages aim to deter and punish. Nominal damages are 
symbolic for cases with no harm. Courts can also issue 
injunctions or declaratory judgments for nonmonetary relief,  
requiring specific actions be taken or clarifying legal rights or 
duties.
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Overview of the Litigation Process

Events, 
injuries, 

perceived 
injuries

Filing the 
Civil Action

Discovery 
Process

Pretrial 
Conference Trial Judgment 

Entered
Post-trial 

motions and 
Appeal
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 Filing Civil Actions: Pleadings 
and Motion Practice

A complaint is the initial pleading that starts a civil action 
and states the basis for the court’s jurisdiction, the basis 
for the plaintiff’s claim (i.e. the facts), and the demand for 
relief. The main purpose is to identify the involved parties 
and outline the legal allegations underlying the dispute. 

Jurisdiction is the court’s power to decide a case or 
issue. 

Jurisdiction also includes the 
court’s power and authority over 
an individual - specifically, the 
defendant. This is called 
personal jurisdiction. PJ over a 
defendant is accomplished by 
service of process. 



Pleading Paper

Two Styles of Complaints in CA

Judicial Council Form
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 Filing Civil Actions: Pleadings 
and Motion Practice
Notice v. Fact Pleading 

Notice pleading aims to give parties a general understanding of the facts and legal issues in 
dispute without requiring detailed factual allegations. In contrast, “fact-based” pleading mandates 
parties to specify particular facts supporting their legal claims early in the litigation process.

Fact-based pleading increases the likelihood that civil cases end at the pre-trial stage. 
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 Filing Civil Actions: Pleadings and 
Motion Practice
Service of process refers to the prescribed statutory method required 
to provide the defendant with notice/knowledge of the lawsuit. 

The most common way to accomplish service of process is by 
physically delivering a copy of the complaint and a court-issued 
summons to the defendant. 

The Clock is Running: 

In state court, the defendant has 30 days from the date of service to 
respond to the complaint. In federal court, the defendant has 21 days. 
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 Filing Civil Actions: Pleadings and 
Motion Practice

Answers and Motions of Dismissal

After filing a complaint, the court clerk issues a summons to the defendant, requiring them to appear 
in court and respond to the plaintiff’s allegations, usually within thirty days.

An answer is the defendant’s first pleading that addresses the merits of the case by admitting or 
denying the allegations and setting forth affirmative defenses. 
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 Filing Civil Actions: Pleadings and 
Motion Practice
Answers and Motions of Dismissal

Many jurisdictions permit the defendant to respond to the complaint by filing a motion 
requesting dismissal of the case. Referred to as a motion to dismiss or 12(b)(6) motion in 
federal court and a demurrer in California court.

These motions typically request the court dismiss the case or a claim because, even if all the 
plaintiff’s allegations are true, they would not be legally sufficient to state a claim upon 
which relief can be granted. 
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 Filing Civil Actions: Pleadings and 
Motion Practice

Motion to Dismiss Example:

Bob sues Sandy for failing to invite him to her birthday party, Sandy 
could file a motion to dismiss because there is no legal basis for a 
claim arising from someone not being invited to a birthday party. There 
was no agreement between Sandy and Bob, and Sandy has no duty 
under the law to invite Bob to her party.
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 The Discovery Process and Pretrial 
Conferences
Overview

The costs and burdens of civil litigation are often linked to the time lawyers spend gathering facts and 
evidence. 

There are five main types of discovery methods: 
• Interrogatories (SROGS or FROGS), 
• Requests for Production (RPDs), 
• Requests for Admissions (RFAs), 
• Depositions, and 
• Motions for physical or mental examinations. 
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 The Discovery Process and Pretrial 
Conferences
Discovery Methods

Common and cost-effective discovery methods include interrogatories (questions about basic 
facts) and requests for production (requesting tangible documents or evidence like emails, 
medical records, or photographs).

Depositions are costly but a valuable discovery method that captures sworn testimony from 
parties or witnesses. They provide insight into potential trial performances and serve as evidence, 
especially useful if a witness is unavailable or has passed away before trial.

Motions for physical or mental examinations are important discovery tools for establishing 
damages or liability in injury cases. Typically need court authorization. 
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 The Discovery Process and Pretrial 
Conferences
Pretrial and Case Management Conferences

The purpose of pre-trial or case management conferences varies somewhat between courts and 
judges. However, such conferences are typically used to establish (1) motion filing schedules and 
trial dates; (2) coordinate hearing dates for anticipated or pending motions; (3) promote/explore 
settlement post-discovery; and (4) clarify evidence or legal issues for trial.

The judge essentially takes on a managerial role and supervises the parties’ discovery and 
settlement activities. 
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 Trial, Judgment, and Appeal
Stages of Trial

Jury 
Selection

Opening 
Statements

Direct 
Examination

Cross-
Examination

Redirect 
Examination Argument Jury 

Instructions
Jury 

Deliberations 
and Verdict
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 Trial, Judgment, and Appeal

Appellate Process

Appeal filed Legal Briefs 
Submitted Oral Argument Final 

Decision/Opinion



End of Part 1

Questions?



Structure of the Legal System

Federalism: State and 
Federal Courts
Overview

The United States has a dual judicial system made up of federal and state courts. Both state 
and federal court systems typically consist of three levels and have general and specialized 
courts.
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Federalism: State and 
Federal Courts

Federal Courts

13 Circuits
94 Judicial 

Districts

State 
Courts

50 States
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Federalism: State and 
Federal Courts

Types of Cases Adjudicated
Federal Court State Court

• Cases interpreting the constitutionality of 
laws under the U.S. Constitution

• Most criminal cases

• Cases interpreting laws and treaties of the 
United States

• Tort cases (personal injury)

• Diversity cases (disputes between two more 
states)

• Contract cases

• Admiralty cases • Real property, Probate, Estate Cases

• Bankruptcy law cases • Juvenile law cases

• Small claims and traffic
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Federalism: State and 
Federal Courts
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Federalism: State and 
Federal Courts
Composition of California’s 
federal district courts
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Federalism: State and 
Federal Courts

California’s Judicial System

Trial courts in California are 
called Superior Courts. There 
are 58—one in each county. 

California has 6 Court of Appeal 
Districts. 
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Federalism: State and 
Federal Courts

U.S. District Courts

Federal district courts serve as the trial courts in the federal judiciary system. District 
court judges are appointed by the president and confirmed by the Senate. They have 
jurisdiction over federal issues, including the interpretation of federal laws, 
regulations, treaties, and the Constitution, as well as diversity cases involving parties 
from different states or countries with claims of $75,000 or more.
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Federalism: State and 
Federal Courts

U.S. Magistrate Judges 

Magistrate judges assist district courts in managing caseloads by overseeing many 
of the hearings, settlement conferences, and motions in federal court. While not 
appointed and confirmed like district judges, their decisions are recommended to 
district judges, who can accept or decline them. Parties can agree to have a 
magistrate judge serve as the trial judge, with the authority to make final decisions.
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Federalism: State and 
Federal Courts

Federal Court Administration

Federal Courts utilize an electronic filing and case management system that allows 
attorneys, litigants, and the public to file and access court documents electronically, 
rather than through traditional paper filings. 

Each federal judge has their own standing orders, which govern the pretrial and trial 
processes for their courtroom. Federal judges more often than not issue a written 
decision on motions. However, they take a long time to do so. 
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Federalism: State and 
Federal Courts
State Court Administration

State Courts are relatively new to electronic filing. Most but not all superior courts 
have it. However, unlike federal court, there is a lack of uniformity among superior 
courts in what systems are used.

Cases move a lot faster in state court compared to federal court. All superior courts 
utilize a tentative ruling system, which notifies the parties of the court’s ruling the 
day before the hearing. You must request oral argument and notify all parties of your 
request if you plan to contest the tentative ruling. If no request, ruling becomes final. 

Superior court judges typically do not have standing orders. Rather, the Judicial 
Branch of California publishes California Rules of Court, which outline specific pre-
trial procedures. 



End of Part 2

Questions?
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