
 

 

September 22, 2020 

 

TO: District Superintendents 

 

FROM:  Robert J. Kretzmer, Director 

  Property & Liability Division 

 

SUBJECT: Waivers and COVID-19 

 

Since the beginning of the COVID-19 pandemic, a significant amount of time and effort has been 

expended on whether or not the use of waivers is appropriate for SISC member districts.  For a good 

review of the implications of the use of waivers, we recommend districts review an article published in 

the August 2020 CLM (Claims and Litigation Management) magazine entitled Liability Waivers in the 

COVID-19 Age by Chantal M. Roberts, CPCU, AIC.  The following summarizes some key points from 

the article that could be applicable to school environments:   

 

A liability waiver is intended to release the school district for any fault or liability for injuries resulting 

from ordinary negligence.  Assumption of Risk forms are typically used when the participant knows the 

risks associated with the activity, but elects to participate regardless.  Oftentimes Assumption of Risk 

forms are used when the activity is known to involve inherent risks.  Pre-injury waivers operate similarly 

and attempt to release the district before the activity begins.  Hold harmless agreements release the school 

district from responsibility for injury occurring from an activity.  These type of agreements usually come 

with indemnification clauses.   

 

Liability waivers oftentimes are requested by our districts and may serve as a type of “security blanket” as 

pointed out in the above-noted article.  However, there are challenges to the creation of these waivers.  

The courts have repeatedly stated that the waivers must specifically state the intention of the parties, be 

clear and unambiguous, and understand the risks associated with the rights being waived.  Any ambiguity 

in the waiver will lead to the waiver being construed against the author.  In addition, waivers must not be 

against public policy.  Questions remain as to the enforceability of liability waivers used by school 

districts and other entities in the age of COVID-19.  Proponents of waivers believe they should be 

enforceable if a school district (for example) is following the guidelines issued by the Centers for Disease 

Control (CDC).   

 

A very key point, as pointed out by the author of the article, is that a waiver is enforceable only as to the 

individual who attended the event, or in our case, the volunteer at the school site, for example.  The 

protections in the waiver would not extend to other third parties that the signer of the waiver may come in 

contact with after he or she had been exposed to the virus.   

 

SISC continues to recommend that our member districts work with their legal counsel in the event the use 

of a liability waiver is contemplated as schools begin the reopening process.  This memo is intended to 

provide food for thought as to some of the considerations that must be taken when developing a liability 

waiver for use by your school district.   

 

RJK:lmb 

Enc. 

 








